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INTRODUCTION
Pro Se Defendants/Appellants ("Pro Se Appellants") file this reply brief to
respond to the contentions in Petitioner/Appellee Salt Lake City Corporation's ("Salt
Lake City") Appellee Brief that are related to Pro Se Appellants' Opening Brief
("Brief). Pro Se Appellants adopt the arguments in their brief on each and every issue
whether or not discussed individually below. No waiver of the issue is intended by not
expressly reiterating the arguments herein. In addition, Pro Se Appellants join in JRRN's
reply brief.
ARGUMENT
I.

Requirements of parties to meet preservation rules.

The issue of preservation is the core of Salt Lake City's response to Pro Se
Appellants' arguments. Salt Lake City claims that the issues Pro Se Appellants raised in
their Brief should be dismissed because they did not identify where in the record they
preserved the issues on the basis of Jacobsen v. Jacobsen, 2011 UT App 161 ^|19, 257
P.3d 4781. The cited paragraph in Jacobsen is specific to Utah Rules of Appellate
Procedure 24 (a)(5)(A) that requires briefs to contain a, "statement of the issues presented
for review, including for each issue: the standard of appellate review with supporting
authority". Pro Se Appellants dispute this specifically below regarding their Issue I and
generally regarding their issues II and III wherein they claim inadvertent mistake. The
1

In Jacobsen, a represented party's argument was dismissed because she did not include
an initial preservation statement and further, despite citations to testimony, she did not
show that she properly raised the claim during trial. Salt Lake City cited only to the
opinion regarding Utah Rules of Appellate Procedure 25(a)(5)(A) and not to the
paragraph where the court opined that the claim itself was not raised during trial.

question of preservation falls into the technical aspects of pleading that the courts have
weighed in cases where litigants are represented and in cases where litigants appear pro
se. The study entitled, Reaching Out or Overreaching; Judicial Ethics and SelfRepresented Litigants by the American Judicature Society, while not controlling, argues
various points from court opinions regarding pro se litigants that is helpful to this matter.
On page 5 and 6 the paper suggests resolution to the question of holding parties to
judicial standards as follows:
Case after case announces "the hoary but still vigorous rule" that self-represented
litigants are held to the same standard as attorneys - and then case after case, often the
same cases, describes exceptions to that rule and the special treatment trial judges should
accord to those without attorneys.
One way to reconcile these competing holdings affirms that attorneys and selfrepresented litigants are held to the same standard - courts should be lenient with
both when appropriate to promote the goal of deciding cases on the merits. The
New Mexico Supreme Court took this approach recently when it proposed a new
rule regarding unbundled legal services. The court reiterated the rule that "in New
Mexico courts, attorneys and self-represented litigants are held to the same
standards" but continued: "New Mexico courts are lenient with both attorneys and
self-represented litigants when deemed appropriate so that cases may be decided
on their merits."
While courts have insisted that pro se parties follow the same rules of procedure that
govern other litigants these rulings are also derived from cases where the pro se parties
pleadings have extreme defects in contrast to those of Pro Se Appellants such as failing to
file a statement of the issues at all and missed filing deadlines (Nielsen v. Price, 17 F.3d
1276, 1277 (10th Cir. 1994)); failing to set forth arguments in full and instead referring
the reader to numerous court filings (Faragalla v. Wasko, 411 Fed. Appx. 132 (10 n Cir.
2010)); or containing no argument of substance and using a scurrilous tone Garrett v.
Selbv Conner Maddux, and Janer, 425 F.3d 836 (10 th Cir. 2005). It is also true that the

?

courts have stated that, "it is the job of a party before this court to supply in its brief
relevant record cites in order that this court may properly review his arguments." Green
v. Johnson, 106 F.3d 1029, 1036 n.2 (5th Cir. 1998). Pro Se Appellants argue that the
courts have held pro se appellant pleadings to less stringent standards than the pleadings
drafted by lawyers, "and this court liberally construes a pro se party's pleadings". Murray
v. City of Tahlequah, 312 F.3d 1196, 1199 n.3 (10th Cir. 2002). See also, Barfoot v. Pub.
Serv. Co., 377 Fed. Appx. 751, 754 (10th Cir. 2010) (citing Haines v. Kerner, 404 U.S.
519 (1972)) and Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). Pro Se
Appellants cited to the record and demonstrated that their arguments were preserved in
the lower court in their Brief to the best of their ability and to the extent that Salt Lake
City had notice enough to have filed responsive argument.
II.

The trial court violated Pro Se Appellants due Process rights to fully
defend their position

Salt Lake City's argument that Pro Se Appellants' claim of due process violation
should be dismissed because Pro Se Appellants did not follow the requirement to identify
where in the record they preserved the issue is fatally flawed.
Firstly, Salt Lake City neglected to address the fact that Pro Se Appellants joined
in the JRRN Appellants ("JRRN") opening briefs statement of issues and standards of
review where the preservation requirement is stated. (Pro Se Appellant's Brief pg. 2.)
JRRN preserved the notice issue on page four of their Opening Brief stating that, "This

issue was preserved at Hr'g Tr. 13-27, 49-50; App. Appx 1084-88"2. Pro Se Appellants
further joined specifically in the notice requirements on page 6 of their Brief Rule 24(i)
of the Utah Rules of Appellate Procedure allows that:
In cases involving more than one appellant or appellee, including cases •
consolidated for purposes of the appeal, any number of either may join in a
single brief, and any appellant or appellee may adopt by reference any part
of the brief of another. Parties may similarly join in reply briefs
(Emphasis added.) Thus, the issue of notice is also preserved for Pro Se Appellants. In
response to JRRN's opening brief issue on notice, Salt Lake City countered that failure to
object to the trial court's order regarding notice waived preservation, even if preservation
to the record was cited. However, Salt Lake City also admitted that Pro Se Appellant
Lucy Knorr objected to the language of the order's paragraph 2 regarding notice3. (Salt
Lake City's Appellee Brief pg. 5.) Pro Se Appellants not only preserved the issue by
joining JRRN's statement of the issues wherein it was preserved but, they also satisfied
Salt Lake City's second condition via Ms. Knorr who is a party to the Pro Se Appellant
Brief.
Secondly, Salt Lake City neglected to distinguish the pro se status of Pro Se
Appellants from parties represented by counsel. In support of its position regarding the
preservation requirement Salt Lake City cited to Jacobson v. Jacobson, 2011 UT App

2

JRRN's Issue 3 stated: "Whether a court violates due process requirements that notice
be reasonably calculated to notify defendants, as well as the Bond Validation Act's
requirement to publish notice in a newspaper of general circulation within a city where
the court publishes notice in a newspaper with at least 200 subscribers statewide and an
unknown circulation within the public body.
3
Lucy Knorr also objected to paragraph 8 regarding the project's impact on individual
property owners.
4

161, T{ 19, 257 P.3d 478. Pro se status aside, Pro Se Appellants provided numerous
relevant cites to the record for their claims to preserve their argument and by doing so,
they give adequate notice to Salt Lake City where in the record those claims could be
found. Without reproducing the entire argument, but as by way of example, Pro Se
Appellants stated in their Brief that:

4
5
6
7
8

1.

Mr. Wheeler filed an objection to Salt Lake City's subpoena because
it did not provide enough time for compliance and the subpoena was
vague. (Rec. Declaration of M. Ray Kingston, Rec, Hearing Tr.
p.31 -33.)4

2.

" . . . Pro Se Appellants testified that the notice in the instant matter
was insufficient for due process. (Rec, Hearing Tr. p. 28, 29, 30,
94, and Rec. Declaration of M. Ray Kingston dated 2/22/11, p. 2-3.)5

3.

Citizen defendants who appeared the morning of the February 9,
2011, hearing discovered by surprise a Decorum Order dated
February 3, 2011, and an additional Amended Decorum Order dated
February 8, 2011 that delineated and minimized their rights as
legitimate parties during the hearing. (Rec, Declaration of M.
Raymond Kingston p. 3)6

4.

While the Judge Hilder did allow citizen defendants limited
opportunity to speak beyond their initial three minutes, witnesses
examination, and brief closing arguments, Pro Se Appellants were
not at all informed of this prior to the hearing and so could not be
prepared. (Rec. Hearing Tr. p. 92, 102, and 217.)

5.

[H]e could not fully present his defense by including evidentiary
documents because he, "didn't feel I had adequate time to prepare"
(Rec. Hearing, Tr. p. 108).8

Pro Se Appellant
Pro Se Appellant
Pro Se Appellant
Pro Se Appellant
Pro Se Appellant

Brief p. 6
Brief p. 8
Brief p. 8
Brief p. 9
Brief p. 11
c

6.

Further, unlike the party in the above case who were given a month's
notice, several Pro Se Appellants testified that the notice in the
instant matter was insufficient for due process. (Rec, Hearing Tr. p.
28, 29, 30, 94, and Rec. Declaration of M. Ray Kingston dated
2/22/11, p. 2-3.)9

Salt Lake City also claimed that the District Court's colloquy and conclusions of
law reflected that Pro Se Appellants never raised the constitutional issue as further
support for their proposition that Pro Se Appellants' argument regarding due process
should be dismissed. This is incorrect. Pro Se Appellants are not attorneys, nor are they
represented by counsel for JRRN. The courts have developed a liberal construction rule
whereby a judge should apply the relevant law regardless of whether a self-represented
litigant has mentioned it by name. See, Holley v. Department of Veteran Affairs, 165
F.3d 244, 247-48 (3rd Circuit 1999). At the time of trial and in subsequent lower court
filings Pro Se Appellants complained about notice and their due process rights. Salt Lake
City's Appellee Brief argument ignored Raymond Wheeler's open-court complaint that
he did not bring evidentiary documents with him because he did not have adequate time
to prepare. (Hearing Tr. p. 108) In addition, Pro Se Appellant M. Ray Kingston framed
his objection to the process as violating his rights to "Due Process" (Declaration of M.
Ray Kingston p. 3 and referred to in Pro Se Appellant Brief on p. 8). That Pro Se
Appellants missed framing their complaints in the lower court by expressly using the
term, "constitutional" does not invalidate the merits of their claims that are constitutional
and claimed in the Brief as such. Given the status of pro se litigants as unrepresented
laymen and the liberal interpretation granted as noted previously, this is sufficient to
9

Pro Se Appellant Brief p. 8
6

preserve the argument in the lower court. Salt Lake City also refers this Court to a
passage (colloquy) on the hearing transcript as proof that Pro Se Appellants did not raise
the constitutional issue and thus, preserve the term and issue in their Brief. This passage
is a conversation between Pro Se Appellant Professor Ehrbar and Judge Hilder wherein
Judge Hilder abruptly cuts Professor Ehrbar off in conversation and tells him that it is not
the proper time and context to hear his evidence. While courts are not expected to
perform as an attorney for unrepresented laypersons, see Nelson v. Jacobsen, 669 P.2d
1207 (Utah, 1983), laypersons who are unrepresented "should be accorded every
consideration that may be reasonably indulged". Healthman v. Hatch, 13 Utah 2d at 268
372 P.2d 991 (Utah 1962). Most importantly, like the pro se layperson in Nelson supra
Pro Se Appellants were not fully informed of the hearing procedures far enough in
advance to afford adequate time to prepare a defense that, is "one of the most important
ingredients of due process". IcL at 1214. It follows that, especially under the
circumstances of being put on the spot during the hearing to testify, examine witnesses,
and provide closing argument, the pro se appellants lacked the necessary sophistication to
know they should object to the proceedings specifically as a violation of their
constitutional due process rights in order to preserve that term. The failure to object in
specific constitutional terms also falls under the plain error rules where blatant error
would result in serious injustice if not corrected. See, Morales-Fernandez v. I.N.S., 418
F.3d 1116 (Fed. 10th Cir., 2005). The one instance of colloquy noted by Salt Lake City is
additionally a prime example of the liberal construction rule where courts do not expect

pro se litigants to know all of the finer points of law and the merits of the case are argued
in the interests of equity.
Salt Lake City likewise, is incorrect in their interpretation of the District Court's
conclusion of law that it uses as support for why Pro Se Appellants' claim-should be
dismissed. The Court refers to the very issues that contribute to the merit of Pro Se
Appellants' claim of constitutional due process rights violations. The District Court's
conclusions of law number 4 states,
The defendants complaints about the procedure, lack of discovery, short
time frames for hearing and decision, are all decided by statute, and
outside the Court's discretion . . . Some of the concerns, e.g. environmental
concerns, may yet find an effective voice in another forum . . .10
That Salt Lake City chose not to rebut Pro Se Appellants' issue regarding due process
rights on either point despite the ability to easily locate preservation is to its peril and Pro
Se Appellants' argument must be conceded.
III.

The District Court erred when it concluded that Salt Lake City was
entitled to an Order validating the Proposition 5 Bond

Salt Lake City claimed in their Appellee Brief that the above claim by Pro Se
Appellants should be dismissed because they did not follow the rule to identify where in
the record they preserved this issue. While Pro Se Appellants, by mistake, did not
include a specific preservation heading, the issues were nevertheless preserved by citing
to the record in argument and the District Court's findings of fact and conclusions of law.
Pro Se Appellants included references to conclusions made by the District Court that they
believed were self-evident for Salt Lake City's rebuttal by the mirrored language used by
10

Findings of Fact and Conclusions of Law, Tab 61 App Appx. 1605 ^J4.
R

Pro Se Appellants in their argument. For clarification purposes, the main arguments are
shown preserved as follows:
I.

The District Court erred when it concluded that Salt Lake City was entitled

to an order validating the Proposition 5 Bond. This issue and argument was preserved at:
Conclusions of Law #15, App. Appx. 1609 -1610.
(i) concluded that the scope of the issues it faced were narrow, and not
subject to much of the law cited, by the defendants, including law governing zoning and
land use decisions. This issue and argument was preserved at: Conclusions of Law #1,
App. Appx. 1604.
(ii) concluded that the statute governing the proceedings did not provide a
forum for many of the issues raised by the defendants. This portion of argument was
preserved at: Conclusions of Law #4, App. Appx. 1605.
A. The Court erred when it concluded that the City met its burden to
establish every necessary allegation in its Amended Petition for validation of the Bond.
This portion of the argument was preserved at: Conclusions of Law #15 App. Appx. 1609
-1610.
(i) The City lacked standing to file its Amended Petition and failed to meet
the requirement to establish its statutory authority to do so. This portion of the
argument was preserved at: JRRN's Respondent's Brief, App. Appx. Tab 35, 1090
-1091.
(ii) The City lacked authority to authorize issuance of the Bond and failed
to meet the requirement to establish its statutory authority to do so. This portion

of the argument was preserved at: Conclusions of Law #15. App. Appx. 1609 1610.
(iii) The City's Initial Bond Resolution was not legal or valid, therefore the
City failed to meet the requirement to establish the ordinance, resolution or other
proceeding by which it authorized issuance of the Bond. This portion of the
argument was preserved at: JRRN Respondent's Brief, argument V. (App. Appx.
1098 - 1102) and Conclusions of Law # 6, App. Appx 1605 - 1606.
(iv) The purpose of the bond had materially changed since voters approved
the Bond in 2003, therefore the City failed to meet the requirement to establish the
purpose of the Bond. This portion of the argument was preserved at: JRRN's
Respondent's Brief, argument IV App. Appx. 1094 - 1098 and Conclusions of
Law #14, App. Appx 1609. Also Pro Se Appellants joined in all of JRRN
statement of the issues.
Pro se appellants specifically join and incorporate argument (II.) of appellant
JRRN's opening brief challenging the District Court's conclusions that the City
is not bound by its representations to voters in the Voter Information Pamphlet,
newspapers, and other materials published by the City and that that changes in
the project were not material.
(JRRN Opening Brief pages 25 - 30).
(v) the City failed to establish the "validity" of the bond as defined in Utah
Code Ann. §11-30-2. This argument was preserved at: Conclusions of Law #6,
App. Appx. 1605-1606.
1. The City lacked authority to issue the Bond and failed to meet the requirement
to establish its statutory authority to do so. This argument was preserved at: JRRN Brief

10

App. Appx. 1772 - 1776. The issues are also preserved in the District Court hearing
transcript through testimony by Soren Simonsen (Hearing Tr. pgs. 130-133) and Rick
Graham (Hearing Tr. pgs. 162-230).
2. The City lacked standing to file its Amended Petition and failed to meet the
requirement to establish its statutory authority to file a bond validation petition. Pro Se
Appellants joined JRRN Statement of issues. This argument was preserved at: JRRN
Opening Brief, Issue 2 page 3.
Pro Se Appellants cited to the record and Salt Lake City was familiar with all of
the issues argued by Pro Se Appellants so that they had sufficient notice of preservation
to be able to address and rebut Pro Se Appellant's argument. Salt Lake City's lack of
rebuttal concedes the arguments to Pro Se Appellants.
IV.

The District Court erred when it concluded that the bond validation
action is not even a close call

Pro Se Appellants stated in their Brief that the District Court erred in making the
sweeping statement that the bond validation action was not even a close case in favor of
the City and validation of the Prop 5 Bond. (Pro Se Appellate Brief p. 27.) In reaching
this sweeping conclusion, which is not strictly a conclusion of law in and of itself, the
court listed several subordinate conclusions of law as the basis for its overarching
conclusion, which the court reiterated as topic headings from the specific determinations
requested by the City in their amended complaint. See Conclusions of Law #5, App.
Appx., 1605 and subsequent subordinate Conclusions of Law #6 - #14. Pro se appellants
argued that the court erred in reaching its sweeping conclusion that the City easily met its

burden to prove all of the allegations in favor of validating the bond because the court
erred in reaching many of the subordinate conclusions listed as conclusions #6 - #14,
especially conclusions #6, #9, #10, #13, and #14. Pro se appellants argued that the court
erred in reaching these conclusions because it incorrectly determined that the scope of the
bond validation hearing was narrow, and that many of the applicable laws and issues
raised by defendants in the bond validation action were not relevant (see Conclusion #1,
App. Appx., Tab 61, p. 1604, also Pro Se Appellant Brief p. 27). The City should have
recognized these conclusions as their own specific determinations they requested the
court to make. For the Court to conclude that under Conclusion 5, the initial bond
resolution and final bond resolutions are legal, valid and binding under the Bond
Validation Act was plain error on the part of the court because it did not take all of the
legal questions raised by defendants under consideration during the hearing. Had it done
so, it would have easily found against Salt Lake City. Salt Lake City's lack of addressing
the one-paragraph argument despite the ability to easily identify where it originates in the
record is fault on their part and concedes the argument.
V,

Salt Lake City's Appellee Brief statement of the case no. 5. The bond
validation proceeding

Pro Se Appellants take numerous issues with Salt Lake City's description of the
bond validation proceeding.

Salt Lake City erroneously claims that, "the Pro Se

Defendants appeared at the February 9, 2011 hearing and fully defended their positions".
(Salt Lake City Appellee Brief p. 20.) This one sentence is supported only by citation to
the hearing transcript that noted their appearance and request to speak at the hearing. It is

1?

true that the Pro Se Appellants appeared. However, it is completely untrue that Pro Se
Appellants fully defended their positions and in fact, they specifically claim that they
were not able to fully defend their position as the first issue of their Brief. (Pro Se Brief
pgs. 6 -14.) Salt Lake City had notice in the record by Pro Se Appellants where this
argument was preserved. The citation noting appearances is wholly insufficient to act as
rebuttal to the due process argument of Pro Se Appellants. Salt Lake City is additionally
incorrect in its statement that the District Court voided the time restrictions on
participation in the hearing (Salt Lake City Appellee Brief p. 20). Judge Hilder stated, "I
will certainly extend the time frame a little bit" (Hearing tr. 48:8-9, emphasis added).
And,
Now, we have approximately a three-minute limitation. We can fudge that
a little, but this is testimony . . . And I'll - our attorney law clerk, Ms. Tall
[phonetic], will keep your advised of the time limitations. SheTl give
you a flasher card so you know when you're running out of time.
(Hearing tr. 102:10-18.) Further, Salt Lake City attempts to appear prejudiced because it
published its claims for validating the bond, but was unaware of any objections to those
claims (Salt Lake City Appellee Brief p. 21). Salt Lake City may not have known what
objections citizens at the hearing might have, but it certainly knew the objections of the
group of represented defendants at the hearing, referred to collectively in this pleading as
JRRN.

Thus, Salt Lake City was able to come to the hearing prepared for those

objections as well as others that might fall within the same categories. Pro Se Appellants
argued that notice was insufficient under their issue 1, "the trial court denied Pro Se
Appellants due process rights to fully defend their position" (Pro Se Brief p.6) Although

they did not argue specifically that they were without knowledge of the pre-hearing
filings by Salt Lake City, it is reasonable to assume that if they did not receive notice and
were surprised to discover two decorum orders on the day of the hearing that they also
did not know what Salt Lake City's arguments would be and were therefore, unprepared.
Salt Lake City further misses the significance and effect of when Judge Hilder cut off
Professor Ehrbar's testimony.
Due process" is not a technical concept that can be reduced to formula with
a fixed content unrelated to time, place, and circumstances. Rather, "the
demands of due process rest on the concept of basic fairness of procedure
and demand a procedure appropriate to the case and just to the parties
involved,"
Rupp v. Grantsville City, Utah, 610 P.2d 338, 341 (1980) cited by Nelson v.
Jacobsen, 669 P.2d 1207, 1213 (Utah, 1983). Professor Ehrbar was objecting to
evidence being offered by Salt Lake City at the appropriate time. Contrary to Salt
Lake City's allegation that Pro Se Appellants benefited by the attorneys in the
court independent of Salt Lake City (Salt Lake City's Appellee Brief p. 21), while
they did carry the bulk of argument, the pro se litigants did not have the
opportunity to review their own concerns about the proceeding ahead of time with
the attorneys representing JRRN. More so, it certainly was not a benefit to Pro Se
Appellants to have attorneys from the Attorney General's office participate or
remain because they were in opposition to the position of Pro Se Appellants
regarding validation of the bond. (Hearing tr. p. 89.)

14

CONCLUSION
Pro Se Appellants did their best to tackle multi-level complicated issues in a short
time span and explain their positions within a legal framework. While their Brief may
suffer from some procedural irregularities the arguments were developed and the merits
of the arguments were not shrouded in hidden references. Salt Lake City is well versed
in the issues, more so than the Pro Se Appellants, and experienced as lawyers. Salt Lake
City could have complained that Pro Se Appellants did not follow Utah Rules of
Appellate Procedure 25(a)(5)(A) and then proceeded to demonstrate why, to them, Pro Se
Appellants' arguments were faulty. Instead, they were silent as to the merits and their
silence must be deemed to concede the arguments.

Filing Signatures of Pro Se Defendants
Respectfully dated and submitted this 24th day of October, 2011.
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Hans^G. Ehrbar
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Raymond Wheeler
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velo binding to THE UTAH SUPREME COURT PURSUANT to UTAH RULES OF APPELLATE

PROCEDURE, Rule 27(c) and (d), as well as, "Form 8. Checklist for Briefs
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